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MADAME CHAIRPERSON, 

Thank you for this opportunity to address the Working Group on Indigenous 
Populations. The Assembly of First Nations has many issues we wish to bring to your 
attention. However, we shall limit our remarks to some issues which are of major 
importance to the human rights and fundamental freedoms of First Nation peoples 
within the territory known as Canada. 

While we recognize your desire to limit the criticism of governments, we cannot 
provide an adequate report on developments without noting that the development of 
adequate standards with respect to the collective rights of First Nations in Canada is 
potentially compromised by government policies. The combined effect  of government 
policy, or lack thereof,  has a determinative effect  on these matters. 

The Assembly of First Nations, reflecting the combined concerns of First Nations, must 
make it clear to you that it is our belief that non-indigenous governments in Canada 
are seeking to establish low standards with respect to the recognition of the collective 
rights of First Nation peoples. It is the belief of many First Nations that full compliance 
with international instruments on human rights would eliminate the need for us to bring 
these matters to your attention. 

Our leadership is especially concerned that the Government of Canada's portrayal of 
itself as a world leader in the promotion of human rights does not reflect the reality 
faced by First Nations. However, there remains much potential to advance rights and 
develop adequate standards if there is more cooperation on the various proposals 
being developed by First Nation groups. 
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It is possible for progress to be made on these major issues if a broader based 
cooperation is implemented. The objective of the Assembly of First Nations is to 
ensure that all First Nations have the opportunity to make such progress. To that end 
the Assembly provides First Nation government's with forums where collective 
positions and individual cooperation can be pursued. 

1. Land and Resource Rights 

It is an undeniable fact that in Canada the vast majority of First Nation peoples have 
been deprived of their own means of subsistence. Much of this is due to the fact that 
non-indigenous governments and many of the courts do not recognize the subsistence 
activities of First Nation peoples in the contemporary context. This fact creates 
continual difficulty  for First Nation peoples who have little access or control over 
natural resources and are continually harassed in pursuing traditional activities of 
hunting, trapping, fishing and gathering. 

a) Land Claims Policy Reform 

Promised reform of the land claims process has been slow, although it appears that 
the federal  government will fulfil  its commitment to work cooperatively with First 
Nations to overhaul existing policy. The big question to be addressed is, will the 
government establish an independent commission with sufficient  powers to resolve the 
hundreds of legitimate land claims of First Nations? 

An independent body is the only solution to the existing conflict of interest the 
government finds itself in dealing with claims against itself. Governments in Canada 
have constitutional and legal obligations to ensure aboriginal and treaty rights are not 
infringed upon. However, in cases where such rights are infringed upon the 
government immediately runs into a conflict as it also has an obligation to defend the 
government against such liabilities. 

The courts are not a reasonable option for the majority of First Nation communities 
due to the lack of financial resources, the time consuming process of the justice 
system and the lack of sensitivity to First Nation culture. Therefore,  provision for an 
independent tribunal or commission is the logical route if there is a true commitment to 
resolve these grievances in a fair  and equitable manner. 

We have suggested the process incorporate facilitated negotiations and alternative 
dispute resolution, with rulings by a panel coming into play only after all other avenues 
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for achieving a mutual and timely settlement have failed. The draft  proposals now 
being discussed amongst First Nations and with the Government of Canada may be of 
interest to you and will be made available to the Working Group. 

b) Interim Protection for Lands and Resources 

Although Canadian land claims policy loosely provides for the interim protection of 
lands and resources subject to recognized claims by First Nations, these provisions 
have not in fact been effectively  employed. Forestry, mining and other resource 
development activities prejudicial to First Nation interests continue to take place, even 
while settlement negotiations are proceeding. 

Part of the problem relates to the division of powers between federal  and provincial 
governments, wherein the federal  government has responsibility for "Indians and lands 
reserved for Indians", while provincial governments have control over lands and 
resources generally. Both levels of government have a constitutional duty not to 
infringe upon aboriginal and treaty rights, but the standard of conduct in dealing with 
First Nation claims varies from province to province. 

c) Extinguishment of Aboriginal Title 

The constitutional recognition of aboriginal and treaty rights makes the federal  policy 
requiring the surrender of aboriginal title in claims settlements inconsistent if not a 
direct violation of constitutional law. The Government of Canada is seeking 
alternatives to achieve certainty of land title, but has so far been unwilling to recognize 
full ownership and jurisdiction over traditional territory by First Nations. 

Those First Nations who have proposed joint management of lands and resources 
have made little progress in securing serious negotiations on such arrangements. The 
federal  government is seeking to establish alternative wording in land claim settlement 
agreements, but has not agreed to a comprehensive discussion of the issue with First 
Nations in a collective forum, preferring  to pursue precedents through individual 
negotiations. 

d) Hunting and Fishing 

In most cases, governments in Canada have sought to limit the hunting and fishing 
rights of First Nation peoples to a minimum level of subsistence. First Nation rights to 
carry on commercial activity have been resisted and severely limited. The only 
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exceptions have been where First Nations have proven treaty rights to commercial 
activity in the courts. 

The problem with the imposition of bare subsistence is that it denies the traditional 
trade and commercial practices of First Nations. First Nations who have few options 
for maintaining a sustainable livelihood without dependence on government 
assistance, are denied the ability to develop their economies. 

Even where First Nation peoples have clearly recognized rights to hunt and fish for 
food, there is a problem with harassment by conservation authorities. It has now been 
clearly established in Canadian law that First Nation hunting and fishing rights may be 
subject to conservation measures, but the first  priority in allocating the resource must 
go to First Nations over any commercial or sport interests. Implementation of this 
legal provision has been slow and in some cases it has been used to impose 
regulation over traditional activities where none existed before. 

2. Treaties 

The implementation of existing treaties and treaty-making process continues to be a 
major issue in Canada. The Assembly of First Nations has been mandated to ensure 
that all First Nations have access to an appropriate process, but this has not been 
possible under the current government's "pilot project" approach to policy 
development. 

While it is good that some First Nations are finally addressing the implementation of 
their treaties with the Crown through a bilateral process, only a limited number of First 
Nations currently have access to such a process. It is our position that all First 
Nations must have such an opportunity to address the implementation of their treaties. 
There must be a consistent standard of Crown conduct with respect to treaty rights. 

In terms of the so-called "modern" treaty-making process, the discussions that are 
taking place are arbitrarily limited by government policy which impose various 
restrictions on the process. The maintenance of a consistent standard of treatment is 
also complicated by the division of Crown authority between the federal  and provincial 
governments. 
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3. Self-Government 

The current Government of Canada had promised to recognize the inherent right of 
aboriginal peoples to self-government within Canada's constitutional framework.  In the 
past year it announced a policy on self-government which was developed without 
adequate consultation. This policy does not provide for a general recognition of the 
inherent right, but makes recognition contingent upon the negotiation of individual 
agreements between First Nations and federal  and provincial governments. 

This approach makes the right of self-government contingent upon agreements with 
other governments on every aspect of jurisdiction. It is therefore  not viewed by most 
First Nations as based upon inherent rights and has been rejected by the General 
Assembly of Chiefs. 

First Nations do not believe recognition of their inherent authority and responsibility 
should be contingent upon the recognition of other governments. While most are 
willing to enter discussions on jurisdictional arrangements, the restrictions being 
imposed by the Government of Canada are viewed as inconsistent with the right to 
freely determine their political status. 

4. Racism 

First Nations peoples in Canada are facing an increasing intolerance in some sectors 
of Canadian society. This intolerance for the the rights of indigenous peoples in 
Canada is partly a backlash arising from various high-profile confrontations over the 
past several years. It is driven by ignorance and misinformation regarding First Nation 
peoples. 

This racism is also beginning to manifest itself in certain political parties and 
movements within Canada. It is also bringing about blatant hostility toward First 
Nation aspirations by some governments, who have openly declared their opposition 
to the recognition of aboriginal and treaty rights. We believe this has affected  the 
relations of indigenous peoples with some police and security forces, who have over-
reacted to some peaceful demonstrations and occupations. 

It is hoped that this situation will improve, but it is more likely to worsen as the 
frustration  of indigenous peoples seeking to implement their rights grows. Other 
delegates here will be giving information regarding specific cases which should be 
noted. 
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In Conclusion 

These are just a few of the matters we would like to bring to your attention. Many 
individual First Nations and communities are seeking the Assembly of First Nations 
assistance in bringing their situation to light in international forums. Unfortunately,  the 
Working Group does not appear to provide such a forum to bring forward  these 
particular cases. 

It is therefore  strongly recommended that the Working Group look into the possibility 
of creating an appropriate forum to address individual grievances and violations of the 
human rights of indigenous peoples. Although it may be difficult  to develop such a 
forum within the existing structure of the United Nations, it would be helpful if the 
Working Group could address this issue on behalf of indigenous peoples. Perhaps, 
with your vast knowledge and experience from a giobal perspective, options and 
recommendations could be developed which could be issued in some form of report to 
be made available to indigenous groups and governments alike. 

We would also recommend that there be serious consideration given to the 
involvement of indigenous people's governments in the United Nations. Many First 
Nation Chiefs and traditional leaders view it as an insult that their only access to the 
United Nations is as "non-governmental" organizations. It would be most helpful if this 
issue could begin to be addressed in some appropriate fashion. 

Unfortunately,  this presentation has to be very general, identifying only the broad 
picture with respect to a few of the issues of concern to First Nations. The Assembly 
would be happy to provide the Working Group with more detailed information on these 
or other topics. I would close by saying we intend to provide you with further  material 
on the situation of indigenous peoples in Canada over the coming year. 

Thank you for the time on your busy agenda here today. 
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